
Extract from Hansard 
[COUNCIL - Wednesday, 24 November 2010] 

 p9434b-9437a 
Hon Adele Farina; Hon Norman Moore; Deputy Chairman 

 [1] 

FAIR TRADING BILL 2010 

Committee 
The Deputy Chairman of Committees (Hon Helen Morton) in the chair; Hon Norman Moore (Leader of the 
House) in charge of the bill. 

Clause 1: Short title — 

Hon ADELE FARINA: I did not intend to speak on the short title but I want to mention a matter that was raised 
by the Leader of the House in his response to the second reading debate, and I think this will be the only 
opportunity to do so. One of the problems with rushing through legislation is that the government does not get 
the opportunity to consider the committee’s report in detail and the committee does not have the time to give 
some consideration to the government’s response to the committee report, so we are playing catch-up all the 
time. I am concerned with the comments made by the Leader of the House about recommendation 5, which 
recommends that the President — 

… direct the Clerk of the Legislative Council to obtain a legal opinion from a Queens Counsel or Senior 
Counsel on the application of section 73 of the Constitution Act 1899 to section 14 of the Constitution 
Acts Amendment Act 1899.  

The Leader of the House has indicated that there is nothing in the process tonight that would enable us to 
endorse that recommendation. It concerns me that a future committee might find itself in the same position as 
our committee of dealing with very complicated constitutional law matters without having sufficient time to get 
legal advice. This issue has come up on a number of occasions in relation to other bills before the house. It seems 
to be an issue that is likely to come up again and again. It concerns me that in this place where we are making 
law, we do not have ready access to Queen’s Counsel to get urgent advice when it is needed, despite the fact that 
the Standing Committee on Procedure and Privileges—I cannot remember in which year this was, but it was 
report 8—raised this issue in relation to advice received at the time from Robert Meadows, QC, who, from 
memory, was State Solicitor at the time. It concerns me that it is hanging there. There have been some issues 
about whether that legal opinion has been challenged by subsequent court decisions. It concerns me that this 
place does not have a clear understanding of how to deal with constitutional issues when they arise. They 
frequently arise when we do not have the time to secure Queen’s Counsel advice. I have a very strong concern 
that we need to do something to formalise this recommendation. I seek the advice of the Deputy Chair on how I 
can go about bringing this matter up on the notice paper so that we can consider this issue. Maybe the Leader of 
the House could give an undertaking to refer this matter to the Standing Committee on Procedure and Privileges 
as part of its consideration of standing orders, so that the Standing Committee on Uniform Legislation and 
Statutes Review can at least feel that some consideration or action is being taken. It is a very real concern 
that the committee has faced. The committee has put forward this recommendation in the best interests of 
this house and for the consideration of committee issues in the future, because this issue will be faced by not 
only the Standing Committee on Uniform Legislation and Statutes Review but also other committees from time 
to time. We really do need some very clear and unequivocal legal advice on this important constitutional 
question.  

Hon NORMAN MOORE: I take on board the member’s concerns. I do not know that a committee can 
recommend that the President direct the Clerk to do something. It might be wishful thinking, but Mr President 
might not agree. I really do not know whether Mr President can direct the Clerk to do that. The advice I have is 
that this particular recommendation only came to the knowledge of the department handling this legislation when 
the report came down; it was not aware that the committee was having a particular problem. The advice I have is 
that the Solicitor-General could be requested by the Clerk to provide advice to the committee on these 
constitutional issues, if the Clerk is requested to do so by the committee. I do not have a problem with that. I 
think it is important that committees get the best advice that is going around. I do not know where to go from 
here. I will have a discussion with the Clerk after we have discussed this legislation to see whether he wants to 
take advantage of the opportunity the committee has provided to him to seek advice from the Solicitor-General. 
Other than that, I cannot help Hon Adele Farina.  

Hon ADELE FARINA: I thank the Leader of the House for his comments on this matter. I think it needs to go a 
little further and that we need the Standing Committee on Procedure and Privileges to have a look at the need for 
the house to have access to Queen’s Counsel or Senior Counsel for advice, and for a panel of them to be 
available to this house when these sorts of issues arise. The department did seek advice from the State Solicitor’s 
Office. The committee received a letter, which was provided by the department and which is referred to in the 
report. I cannot locate the exact page where reference is made to that letter, but the letter unfortunately simply 
said that in the view of the State Solicitor’s Office, there was not a constitutional issue. However, there was no 
legal argument or any legal reasoning given for how the officer who wrote the letter came to that point of view. 
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As far as legal opinions go, if the reasoning behind the opinion is not provided, they do not really have much 
weight. While I acknowledge that the Leader of the Government is trying to be helpful in suggesting that we 
look to the State Solicitor’s Office for that sort of legal advice, I do not think that is either appropriate or all that 
helpful. As a Legislative Council and as a Parliament of Western Australia, we should be in a position to be able 
to seek independent legal advice. I am not proposing to pursue this matter any further. I have made my point and 
it is on the record. I hope that it is taken up by the Standing Committee on Procedure and Privileges outside the 
consideration of this committee report.  

Hon NORMAN MOORE: I do not think that the government will necessarily provide to the committee system 
a bank of QCs to provide advice when they feel it is necessary. The Solicitor General is the government’s legal 
adviser and, as I indicated earlier, he is available to provide advice to the committee. That would normally be 
obtained by the Clerk being requested by a committee to seek that advice. I can think of no reason why the 
committee would not do that. As far as the government funding a bank of QCs when the committee feels the 
need for their advice, I do not imagine that will happen unless we double the Legislative Council budget 
because, as we know, QCs are not cheap.  

Clause put and passed.  

Clauses 2 to 14 put and passed.  

Clause 15: Inconsistencies with other enactments — 

Hon ADELE FARINA: I move — 

Page 13, lines 5 and 6 — To delete the lines.  

I have been instructed that we need to get through this bill by 9.15 pm. Given the number of amendments, I will 
not have an opportunity to provide any explanation in support of the amendments, and I think that is unfortunate 
and unreasonable. But in an effort to meet the imposition I am faced with, I will move the amendments and 
commend the report to members if they are interested in the justification for the amendments.  

Hon NORMAN MOORE: I am a little perplexed. I understood that there was general agreement that this bill 
could be progressed this evening. In the second reading debate I went through some of the logistical issues 
surrounding this. If the member wants to talk all night, that is her prerogative.  

Hon Adele Farina: I don’t. 

Hon NORMAN MOORE: I am not here to tell anybody that they can or cannot do anything; it is entirely up to 
her. All I am saying is that we need to get the bill passed because of the amendments so that the Assembly, 
which meets tomorrow for the last time this year, can deal with the bill before the end of the session. That is the 
only time constraint, but I am happy to sit beyond 10 o’clock if that is what the member wants to do. Apart from 
all that, we support the amendment.  

Amendment put and passed.  

Clause, as amended, put and passed.  

Clauses 16 to 18 put and passed.  

Clause 19: Application of Australian Consumer Law — 

Hon ADELE FARINA: For the reasons stated in the report, I move — 

Page 17, line 5 — To delete the line and insert — 

(c) in so far as it constitutes Schedule 2 to the Competition and Consumer Act 2010 
(Commonwealth), is part of this Act; and 

(d) in so far as it constitutes regulations made under section 139G of the Competition and 
Consumer Act 2010 (Commonwealth), is subsidiary legislation for the purposes of this Act. 

Hon NORMAN MOORE: For the reasons stated in the report the government agrees with the amendment.  

Amendment put and passed.  

Clause, as amended, put and passed.  

Clause 20: Amendments to Australian Consumer Law — 

The DEPUTY CHAIRMAN (Hon Michael Mischin): There are four amendments proposed to clause 20. 
Having regard for the mood of the house, is it agreeable that the member move that all four be dealt with?  
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Hon ADELE FARINA: Certainly, Mr Deputy Chairman. I will move the amendments standing in the 
committee’s name at 3/20, 4/20, 5/20 and 6/20 on the supplementary notice paper. 

Hon NORMAN MOORE: The government agrees with these amendments. But as I said in reply to the second 
reading debate, the government may revisit some of the issues contained in the amendments if there are any 
unintended consequences as a result of the passage of the bill.  

The DEPUTY CHAIRMAN: I am sorry, members, something has been pointed out to me that may require a 
somewhat more nuanced approach to this. It seems that amendments 5/20 and 6/20 may be contingent upon 4/20 
not being agreed. Is that the position, Hon Adele Farina?  

Hon Adele Farina: Yes. 

The DEPUTY CHAIRMAN: We will need to deal with them separately. We will deal with 3/20 first. 

Hon NORMAN MOORE: As I understand it, amendment 4/20 is the preferred position of the committee. In the 
event that was not to succeed the committee would seek to move the other two. Because we agree to 4/20, I 
presume that 5/20 and 6/20 do not need to be moved. 

The DEPUTY CHAIRMAN: We will deal with 3/20 first. We will get to 4/20, but I appreciate that indication. 

Hon ADELE FARINA: I move — 

Page 17, lines 10 and 11 — To delete “by order published in the Gazette” and insert —  

by bill  

Amendment put and passed.  

The DEPUTY CHAIRMAN: I turn to amendment 4/20, the committee recommendation that on page 17, 
line 12 to page 18, line 8 be deleted. The government is agreeing to that proposed amendment.  

Hon ADELE FARINA: Mr Chairman, I think you indicated that if committee recommendation 3/20 is agreed 
to, amendments 4/20, 5/20 and 6/20 will not need to be put because they are recommendations in the alternative.  

The DEPUTY CHAIRMAN: That is not apparent from looking at the supplementary notice paper. What we 
have done in 3/20 is to delete the lines.  

Hon NORMAN MOORE: Mr Chairman, without seeking to delay issues, my advice is that we will need to do 
3/20 and 4/20, and then we will not need to do 5/20 and 6/20.  

Hon ADELE FARINA: I move — 

Page 17, line 12 to page 18, line 8 — To delete the lines. 

Amendment put and passed.  

The DEPUTY CHAIRMAN: If I understand it correctly, the proposed committee recommendation 
amendments at 5/20 and 6/20 now are redundant, because those lines have been deleted. Is that correct, Hon 
Adele Farina?  

Hon Adele Farina: Yes. 

Clause, as amended, put and passed.  

Clauses 21 to 30 put and passed.  

Clause 31: Conferral of functions and powers on certain bodies —  

Hon ADELE FARINA: As per committee recommendation 8/31, and for the reasons stated in the report, I will 
oppose the clause. 

Hon NORMAN MOORE: The government will support the recommendation, which means that we just vote 
against the clause. 

Clause put and negatived. 

Clause 32: No doubling-up of liabilities — 

Hon ADELE FARINA: I move committee recommendation 9/32, for the reasons stated in the report. I move — 

Page 22, lines 27 to 30 — To delete the lines and insert —  

 (b) the offender has been acquitted or convicted of the offence with which the offender is 
charged, or has already been convicted or acquitted of an offence of which the 
offender might be convicted upon the indictment or prosecution notice on which the 
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offender has been charged, under the application law of the other participating 
jurisdiction, 

the offender is not liable to be prosecuted or punished for the offence against the Australian 
Consumer Law (WA). 

Hon NORMAN MOORE: The government supports the recommendation.  

Amendment put and passed.  

Clause, as amended, put and passed. 

Clauses 33 to 128 put and passed.  

Schedule 1 put and passed. 

Note — Australian Consumer Law (WA) text — 

Hon ADELE FARINA: I support committee recommendation 10/S1, for the reasons stated in the report. 
Therefore, I move — 

Page 98, line 1 to page 349, line 10 — To be deleted. 

Hon NORMAN MOORE: Although the government will agree to this, I am not overwhelmingly enthusiastic 
about it. Probably the main benefit is that it will reduce the size of the bill by about one-third, or probably two-
thirds, because we will get rid of the Australian Consumer Law (WA) text as a note to the Fair Trading Bill. I 
can understand the reason why the committee wants this, but it is not something we would slash our wrists over. 

Question put and passed; Note thus negatived. 

Title put and passed. 

Bill reported, with amendments. 
 


